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| IN THE COURT OF THE, 1** DISTRICT JUDGE,

Dated, Jamshedpur, the 10" the day of February, 2009. r

[

TITL, T_2006

. (Appeal against the Judgment dated 7% August.2006 and Decree dated
21.8.2006 passed by Munsif, Jamshedpur in Title Suit no. 90 of 2007,

1. ‘Sushil Kumar Banerjee, Son of Late Amulya Charan Banerjoo.
2 Pratim Banerjee, Son of Sushil Kumar Rancrjec.
- Both by faith Hindu, by oceupation — Business, resident of 17, Rajendea
Nagar Colony, P.O. and P.8.<8akchi, Town-Jamshedpur, District —
Singhbhum East.................0c........... APPELLANTS/PLAINTIFFS.
-VERSUS-

The State of Bihar (Tharkhand), repxcsemud through the Deputy Coinmissioner, East
Singhbhum at Jamshedpur.............................coeeess RESPONDANT/DEFENDANT,

-

Forthe Appellant = Stri T.K. Mitra Advocate
. - Shri A. Choudhary, Advocate,

For the Respondent Shri Indranil Chatterjee, G.P.

Preseni:-  LAKSHMIKANT SHARMA,
: 15T ADDITIONAT. DISTRICT JUDGE,

Ciy [ LCOURTS. JAMSHEDPLR.

Q‘W -

JUDGMENT.

i “This Appeal stands directed agaifist the judgment dated 7.8.2006 and decree dated
21.8.2006 passed by Munsif, Famshedpur in Title Suit No. 90 of 2000 throungh which the
suit of the plaintiff was dismissed without cost. -

2. Being aggrieved at and ﬁissatisﬁcd with the judgment and decree passed by the
iearned lower court, the Plaintiffs/ Appellants filed an Appeal before the District Judge,
Tamshedpur, who tranaferred this Appeal to the file of First Additional District Judge,
Famshedpur for dlsposal




3. The Plaintiffs’ case before the lower court wag s follows ;-

The plaintiff had filed 2 sujr tor declaration of title, confimation of
possession and for permanent injunction against the defendants. According to the
plaintiff the land described in the Schedije Is situated in Mouja-Mango present Municipal
Khatian no. 727, present P[ot no. 211 corresponding to Old Plot no. 20 and 23 under Ol
Khata no. 1 with house premiscys méasuring 0.09 heciares including pucca house and
boundary wall in Notified Area Comirittee, Town-Jamshedpur within the jurisdiction of
this Court, Originally, the land was purchased by Md. Umar Usman from jis previaus
owner by Registered Sale-Deed no. 51 dated 4.1.195% and since then he was in peaceful
possession over the suit land. Md. Umar Usman transferred ien kathas of land, out of
this land to Aftab Ahmad Khan and Nivaz Ahmad FKhao throngh a Faegintacat Sake-Dead
no. 3982 dated 27/8/1960 under Dhi-Bari right and delivered the achal physical
possession to the purchasers.. On the same day ie. on 27.4.1960 the said Umar Usman
sold the remaining five kathas of his pu:chaqed land to Hasnal Alwmad Khap by
Registered Sale-Deed by Registered Sale-Deed No. 3953 dated
27.8.1960 and delivered the peaceful] possession. During this peaceful possession Aftab
Ahmad Khan and Niyaz Ahmad Khan sons of Barkar Ahmad Khan Harkat Ahmad Khan
son of iate Haffiz Abdul Jabbar and Hasmat Ahman Fhan sons of Haﬁ: Abdul Jabbar

‘,_‘_\ Khan transferred the land through Barkat Ahmad Khan vegistered Lawful Aftormiey of
1.3/31, Dhatkidih, Jamshedpur by Sale-Deed Mo, 4877 dated 1"‘ 4.1974. During last
‘gunicipal survey the lands has erronecusly been recorded i e name of State of Bihar

uﬁl{hata No. 727, Plot no. 211 showing the possession of Aliab Alnad Khan and Niyaz

‘\hmad Khan, son of Barkat Ahman Khan, Flasnain Ao : vy wore of HMafiz Abdu)

Jab?..r Khan since 1960, measuringQn area of 0.99.99 hociures, e plaintill, the present

occupant being in possession of the land continuousiy Yor more than last hir [y years and
= _j*‘# -the present occupant /acquired perfect and indefeasible title of the schedule land, This is
T flu'ther case of the plaintiff that the land described in Schedule below af the preliminary

‘ ‘stage of recent survey has been recorded as raiyat] land and preliminary purcha was

granted to the Vendor Aftab Ahmad Khan and others. The entry in the survey record is

wrong and erroncous as it has been recorded in the name and raiyati right by the

purchasers in interest of Aftab Ahmad Khan and others. The wrong entry in the said

Survey Khatian in respect of the land in the name of State of Bihar have not affected

tight, title and interest-of the plaintiff and her predecessors in intercst. The plaintiff is

still in peaceful possession over the schedule langd. On the basis of wWitng ol rroneous

— " entry the Area Karmacharithréamnod™eg Plaintiff on 15.4.2000 for settlement of the

S




scheduled land to somebody c¢lse. The State of Bihar has got no right, title and interest

" over the suit land. The threatening of the Area Karmachari casted a cloud of peacefil

title and possession of the plaimtiff. Hence, this suit. The cause of action for this suit
argsc on 15.4.2(500, the datc of threatening. The plaintifls served the Notice to the
Defendant under Section 80 C.P.C, which was posted on 19.5.2000, The suit is valued at
Rs. 25,000/- and after paying the couri~fees, the suit has heen filed,

4, Summons were issued upon the defendant to which the defendant has filed his
written statement. According to the defendant, the suit is not maintainable in its present
form, is bad for non-joinder and missjoifider of parties, barred by Specific Relief Act and
C.N.T.Act. The suit is under-valued. The valuc is not less thaans. 1,00,000/-. The suit
is bamred by C.P.C. as no valid notice was served upon the defendants. This detendant
has denied the allegations made in the Plaint. According to the defendant, the statement

. made in para-1 of the plaint is wrong. The suit-land has been recorded in the present

Survey, Plot no.211 corresponding to Old Plot no. 20 and 23 under Khata No.1 with
boundary wall with house premises in the name of State of Bihar and is Government
land. The claim of petitioner is wrong. The statements made in para -2 is wrong. It is
wrong to say that the plaintiff is in peaceful possession of the suit land on the basis of
sale-deed purchased by him which is in violatlon of CNT Act, CPC as well as under the
Municipal Act. The petitioner has no right, title or interest over the suit land. He has
denied paras-3,4 and 3 of the Plaint and according to him the land is recorded in the name
of State of Bihar. The Statements made in para-6 is wrong. The statements made in
para-7 is also Wrong‘ and denied by the defendants. The statements mads in para-8 is
partly correct, but land was recorded in the name%raiyati right and the predeceased and
in the year 1950 the entire suit-land vested to the Stale of Bihar under B.L.R. Actand
since thin the land is recorded in the name of State of Bilar. When the land was vested
there was “khanapuri” by the Revenue Department and the karmachari, Circle Inspector
as well as the Amin of the Circle Officer visited house to house, but in the record no
where the name of plaintiffs appears. The statement made in para-$ of the plaint is

wrong. The name of the State of Bihar is corvect. The State of Bibar has got yight, title

and interest and possession of the land and the plaintiff is in illegal possession of the land
and she is liable to be evicied under B.P.L.E. Act. The statements made in para-11 1s
wrong. The Arca Karmachari has rightly asking the plaintiff to vacate the land as the
land has been 1';56?&@:1".&1 the. ir\:gme of State of Bihar, The statemenms mads in para-

12,13,14 and 15 are wrong and

nied by the defendant. The viduation ol i suit is

s




4
wrong., The present valuation of the _suit-land is not less than Rs. 1,002,000 and undess

advalorem court-fees iz paid the suir is not maintainable and so he has prayed for

Jdismissing the suit.

LSBUES

Whether the suit as tramed is mainwinabic 7
2 Whether the plaintiff has gol any caus¢ ot antion e Hie this aull?

3. Whether ths suit is barred by Limimtion, Prinviple of Waiver, Eatoppel,
acquiescence or under the C.N.T. Act? ‘

4. Whether the suit is bad for non-joinder aod/or mis-joinder of necessary
partics? _ ‘

5. Whether a valid notice w's 80 CPC has been served upon s defendan?

G. Whether the suit is under-vahued und propec advalorem court fees hay not
been paid?

7. Whether the entries in the present survey seftlement in the name of Staie

of Bihat are not correct 7

Whether the plaintiff is in posssssion of il suit tfan fur more than 30
years, and if 80, has he acqguired any vuild righd, Hile oF ierest over 1he
S\;it.propcrty ?

To what relief, if auy, the plaintit] is entitled for 7

FINDING?S

H
“:O erusal of the record it transpires that e plainufy Ty Wxamined four
witdsses PW-1 Sushil Kumar Banerjee, PW-2 Dilip Kumar Prasad,. PW-3

b Hm‘iekrishna Mahto and PW-4 Shyarmal Kumar Sur.
e A7

The plaintiffs have proved some documents -
» Ext.1-Sale Deed No.4377 dated 127474
e Txt.1/a- Cerified copy of Sale Deed Deed No. 53 dated 41/38.

who e Extl/o - Certified copy of Hale Deud e CU L dand OF
o Ext.l/c — Certitied copy of Sale Deed 2. 3953 guledt 277

MIAFIN

s  Fxt. 2 —Khatian of Khata MNo. 727 present Municipal Survey.




Ext.3 —- Notice Under Section 80 C.P.C,

Ext4 - A.D. of Notice U/s 80 C.P.C.

Ext.3 ~ Postal Receipt No, 4706 dated §/%/2000.

Ex1.6 - Letter dated 14/2/2006 issued from Suronia Bangrjee o the
Klecirical Engineer, Mango,

Ext.7 Serics - are Receipts of Electrical Biils.

Ext.8 Series — are Electrical Bilis.

Ext.2 ~ Notice w's 89 of the C.N.T. Act daied 03071576,

Ext.9/a- Notice to Aftav Ahmad and Neyaz Ahmad Khan son of Barakat
Ahmad Khan dated 6/4/63 jssued by Revenue Officer.

Ext.9/b- Notice dated 6/4/73 issued by Revenue Officer to Hasnath
Ahmad Khan son of Hafiz Abdul Zabar Khan,

Ext. 10 - Raiyati Purcha in the name of Afiab Ahmad Khan, “evaz Ahmad
s Khan son of Barakat Ahinad Khan.

(e Ext]]l - Cerified Copy of form ol Appiication by copy daed
14/12:2001. '

T .- These issues were related with cach oifier asd e oo
@Q‘ fer court has taken it Jjointly for consideration. After discussing the entire things the
learned lower court has decided these issues against the Plaintilia/ Appeilonts. I secms
that the Plaintiffa/ Appellants’ case is that he is in possession since 1974 al prior to Lim
the Vendor of the plaintiff were in possession. If is algo the case of the plumtiff tha in
the present Municipal Survey, Khata No. 727 was opened in the name of State of Bihar,
but in the remarks column it has been mentioned as ‘Abaidh-Dakhal' of the vendors of
the plaintiff since 1960, So, according to the plaintift, if the record of vigh is mlw.n to B
vorrectly, prepared, then the posscssion of the venders will be presumed smoe 1960, The
Icarned lawver appearing on behalf of the i’laintifﬁ;f.x\ppcllams hay submariod that he s
given a date that on 4.1,1958, the original tenant of thiz land rrarsforred s ool fo
vendor of the plaintiff and later on the plaintiil Thas parchased B he Fevenue
Authorities have also found the possession of the vendor g:[ e plaintH o e tme ol
Survey setilement and after purchase the plaintift i in 2oaciswiof Jrem e prseession uf
the Plaintiffs/Appellants will e deemed from the dale of purchase of their vendors i.e.
from 4.1.1958. The learned lawyer further submits thal the learned I=wver court has

Temd [E P neaet Abyout e P ET
accepted his possossion, but he bas not taken intn iye conspdasanian aboul D5 DOSSEE M




a \\ The learned G.P. appearing on behalf o 1

of the vendors of the Plaintiffs/ Appellants, He has yolied wRUi e decisiog reported in AT
1964, Pama Page 31 in which the Division Bench of the 1{on'bie Patna High Court in
Johan Uraon(Ekka) and Anr. —vetanss Sitaram Sao(Bhoget and Ors hag hield “#e
possession of the defendant in dricle 744 felides D e ess s @ ehe perscns o
of through whom the defendant devived his fabifisy v bo i arid as yuch the clere ot

is entitled to tack his possession with that o his prociecs

IRt Jr the purpose of
computing the statutory period of Hmitation fibr der i, drig whiether or not @ perfected
FIght has been acquired. ™ So, the learned Lawyer submits that in computing the
possession of the Plaintiffs/ Appellants the pusse:

e vendors from whom e Loy
derived his possession should be counted and fn this vowe g o specilic case of the
plaintiff that on 4.1,58 through the Deed No. 53 Umnar Usmag pursiasied Py land from
the original owner and came in possession.  Later on, L sald & to Aftab ‘Alunad Khan
and ors@n 27.8.1960 and these s from Umar Usman sald the land to the
Plaintiffs/ Appellants.  So, according 1o the lewned Lovygr e Ty i AppeHaiis will
be presumed to be in-possession singe 4.1, 1338, 5, ..u;w;d.inﬁz wlre jemmed Inwyer
these issnes be decxded in favour of the piaintift and . 2ainst e dedoncaats,

G i spovidand ay subimiie.

it it is clear that the defendant has purchased this fand on 1200, "-K w0 the possession will
ounted from the date of purchased by the Plaintiff oniv, He Im\. mrther subrnitied that
e land was previously owned by a Member of Scheduls Wribge HBo, withou

ission from the proper authority the sale or purchase by owar Usiman ks illegal,

/ It is clear that while computing adverse possassion, ihe Court has to see whethaor
the party is in possession since the last Tty yeers aw! e ponses om Goy e apened Lo
all. While perusing Ext.2 it seems that the Revenur Auih mry Bave Lound e possesainn
of the vendor of the Plaintiff since 1960. Bo, ithe vevsuns 2! this Reverue Authority s

taken to be true, then also the posscssion of the Phintill updv the Bling of i s

comes adverse to all i.e. it is tor more fun Girly v, ;L- T

Tk anid op -
2wl the fearned

BT ENERHATIY

than thirty years and has acquired valid right, iitie st inferovt o- o1 ne suil e ey,
; P A i et et R Lol 1FE
And the eniry, in the khatian has not atfected the vighe, ke and ntarsyt of the plalnify

So, these two isaues are decided in favour of the plainaif and aginne: the detendani,

eolet



6, lssve No. 4 and 6 .- These ; 1ss0es were not pressed before the lovwar coytag well
as now also it has not been pressed,

7. lssug No. & . Ihis Issue has been decided in favour of the Plaine il Apy o3

sty
‘/' by the lower court itself, So, it remained intact,
'»,’“h . ‘.‘

S8 Issue No. 3 .- Since, the pluntitt has amended the relief PO wnd Tie s ne
challenged the entry in the record of right, but he hae o wrded e pragifT aad has

sought relief that in the entry in the Record of Right has not rhe right, title and interop

(¢ 51
_the plainl*ﬂ S0, while deciding the Issue nos, Tand § T ].mu- already stated that the

, enfucq of recorci of right have not affected the right, titde and interes of the plaipc ' f ovey

ﬂ}p}\mt .!,zind. o, this jssue i decided in frvour of the plaintift;

Issue Mo, 1.2 andg 9 .. Considering this Lier g s, fear Bat e vl ag faed i

maintajnable and the Plaintiff has gor cause of action Lor o iy g2 e stitle o the

reliefs claimed. So. the wapeal wx llowed on contest I cogt Tl Fudgment ad

Decree pagsed by Hic feaniied Tower Lourt 15 sel-uside and i ; Yighi, 0w and intersst of the

Plaintiffs over the swit-land js deslured ind the possession of fthe MaotifF is con . oned

and it is also held that e SHTY G e record of right heve sisi o Teoio o SN L et
interest and possession of the plaintiff over the suii-land.

(Dictated and corrected by me)
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